
 

UNEMPLOYMENT INSURANCE ADVISORY COUNCIL 
 

Council Members:  Please bring your calendars to schedule future meetings. 
Council Website:  http://dwd.wisconsin.gov/uibola/uiac/ 

 
MEETING 

 
 
  Date: May 11, 2017 

Time: 9:30 a.m. – 4:00 p.m. 

  Place: Department of Workforce Development 
   201 E. Washington Avenue 
   Madison, Wisconsin 
   GEF-1, Room F305 
 

AGENDA ITEMS AND TENTATIVE SCHEDULE: 
 
1. Call to Order and Introductions 

2. Approval of Minutes of the April 20, 2017 Council Meeting  

3. Department Update 

4. Report on the Unemployment Insurance Reserve Fund – Tom McHugh 

5. Update on Court Cases 

• Lela M. Operton v LIRC & Walgreen Co Illinois  

• DWD v. LIRC, Valarie Beres & Mequon Jewish Campus, Inc. 

6. Update on Legislation 

• Budget Bill (SB30 / AB64) 

• Mobility Grant Study (AB 243) 

• Work Search Waiver (SB83 / AB131) 



 

7. Department Proposals For Agreed Bill Pending Action 

• D17-01 – Assessment for Employers that Fail to Comply with Adjudication 
 Request  

• D17-03 – Assessment for Failure to Produce Records 

• D17-06 – Standard of Proof in Unemployment Insurance Law Cases  

• D17-07 – Revision of Collections Statutes  

• D17-08 – Various Minor and Technical Changes  

8. Management & Labor Proposals for Agreed Bill 

9. Timeline of Agreed Bill 

10. Agenda Items for May 23, 2017 Meeting 

11. Adjourn 

Notice: 

� The Council may not address all agenda items or follow the agenda order. 

� The Council may take up action items at a time other than that listed. 

� The Council may discuss other items, including those on any attached lists. 

� Some or all of the Council members may attend the meeting by telephone. 

� The employee members and/or the employer members of the Council may convene in 
closed session at any time during the meeting to deliberate any matter for potential action 
and/or items posted in this agenda, pursuant to sec. 19.85(1)(ee), Stats.  The employee 
members and/or the employer members of the Council may thereafter reconvene again in 
open session after completion of the closed session. 
 

� This location is handicap accessible. 

� If you have other special needs (such as an interpreter or written materials in large print), 
please contact Robin Gallagher, Phone: (608) 267-1405, Unemployment Insurance Division, 
Bureau of Legal Affairs, P.O. Box 8942, Madison, WI 53708.  Hearing and speech impaired 
callers may reach us at the above phone number through WI TRS (or TDD/Voice Relay 
1-800-947-3529.). 
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UNEMPLOYMENT INSURANCE ADVISORY COUNCIL 
 

Meeting Minutes 
 

Offices of State of Wisconsin Department of Workforce Development 
201 E. Washington Avenue, GEF I, Room F305 

Madison, WI  
 

April 20, 2017 
 
The department provided public notice of the meeting under Wis. Stat. §19.84.  
 
Members Present:  Janell Knutson (Chair), Scott Manley, Mike Gotzler, Ed Lump, John 
Mielke, Earl Gustafson, Sally Feistel, Shane Griesbach, Terry Hayden and Mark Reihl 
 
Department Staff Present:  Georgia Maxwell (DWD Deputy Secretary), Joe Handrick, Andy 
Rubsam, Karl Dahlen, Andrew Evenson, Becky Kikkert, Ethan Schuh, Tom McHugh, Mary Jan 
Rosenak, Pam James, Janet Sausen, Robert Usarek, Jill Moksouphanh, Amy Banicki, Jason 
Schunk, Emily Savard, Mike Myszewski, Karen Schultz, and Robin Gallagher  
 
Members of the Public Present:   Chris Reader (Wisconsin Manufacturer & Commerce), Maria 
Gonzalez Knavel (Labor and Industry Review Board (LIRC), General Council) Mary Beth 
George (Rep. Sinicki's Office) Mike Duchek (Leg. Reference Bureau), Victor Forberger 
(Wisconsin UI Clinic), Brian Dake (Wis. Independent Businesses, Inc.), and Bill Smith (National 
Federation of Independent Business) 
 
1. Call to Order and Introduction 
 
Ms. Knutson called the Unemployment Insurance Advisory Council (Council) meeting to order 
at 9:35 a.m. under Wisconsin's Open Meetings law.  Council members introduced themselves 
and Ms. Knutson recognized Maria Gonzalez of LIRC.   
 
2. Approval of Minutes of the March 16, 2017 Council Meeting 
 
Motion by Mr. Griesbach, second by Mr. Gotzler to approve the March 16, 2017 meeting 
minutes.  The motion carried unanimously and the minutes were approved without correction. 
 
3. Department Update 
 
Ms. Knutson stated that the statewide tornado drill will be conducted today at 1:45 p.m.  Ms. 
Gallagher will escort Council members to the basement.   
 
The month of May marks the 85th anniversary of the Council. A special recognition of this 
anniversary will be part of the May meeting.  
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Mr. Handrick welcomed back Jason Schunk as the Deputy Director of the Bureau of Benefits.  
Mr. Schunk previously worked at the department.  
   
4. Open Records Training  
 
As required, a video on Wisconsin's Public Records Law was played for the Council.  The video 
explained how to comply with Wisconsin's public records law and public record responsibilities.    
 
5. Financial Outlook Report  
 
Mr. Usarek presented the Financial Outlook Report of the Unemployment Insurance (UI) Trust 
Fund as required under Wis. Stat. § 16.48.  The 2017 Financial Outlook of the Wisconsin UI 
program was submitted to the Governor's Office on April 14, 2017.  
 
The report provides an explanation of the UI financing system, and the projection of the UI Trust 
Fund through 2019.  Over the past two years, the UI Trust Fund has increased substantially due 
to the strength of the economy and UI benefit payments being historically low.  The balance of 
the UI Trust Fund was $214 million at the end of 2014 and $1.16 billion at the end of 2016.   
 
Benefit payments over the past two years have been historically low, making projections of the 
Trust Fund balance difficult to construct.  Projections are typically based on recessionary and 
statistical risks.  Because of the historically low UI benefit payments, the report outlines three 
different benefit scenarios (all presume continued economic growth).   
 
Scenario one assumes that benefit payments for the next three years will be similar to benefit 
payments over the past three years, maintaining the current historically low level of benefit 
payments over the projection period.  Under this scenario, the Trust Fund is expected to grow 
throughout the period but at a much slower rate than seen in the past few years.  
 
Scenario two assumes that benefit payment levels slowly return to levels typically seen with 4 
percent to 4.5 percent unemployment.  If this were to occur, the Trust Fund balance is expected 
to decline between 2018 and 2019 due to tax revenue being lower than the amount of benefits 
paid.  
 
Scenario three assumes that in 2018, benefit payments will quickly return to levels typically seen 
with 4 percent to 4.5 percent unemployment. Benefit payments are projected to increase $282 
million between 2017 and 2018; however, the projection of UI tax revenue remains basically flat. 
This would cause the Trust Fund balance to be below current levels. 
 
The Secretary recommends the Council review and advance legislative measures to strengthen 
the UI Trust Fund and support policies that support Trust Fund solvency.  Future Council 
proposals could address mechanisms to build and maintain sufficient reserve funding to meet the 
obligations of projected future benefit expenditures.  Such mechanisms could encompass both 
benefits and revenue.  The department is prepared to support the Council as it considers options 
to further strengthen the UI program.  
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Mr. Gustafson requested information on a national comparison on the Average High Cost 
Multiple used by other states. The department will provide the information.  
 
6. Worker Misclassification Quarterly Report  
 
Mr. Myszewski reported on worker misclassification. Since the fiscal year start on October 1, 
2016 through April 17, 2017, 243 worker classification investigations have been completed.   
Mr. Myszewski provided the following information:  
 

 92 cases have been referred to Field Audit during the current fiscal year compared to 68 
cases the same point last fiscal year (an increase of 24 referrals). 

 Since May 2013, a total of 2,947 misclassified workers has been identified.  
 Since May 2013, a total of $1,251,133 in UI tax and interest have been assessed.  
 Approximately 70 percent of all investigations conducted result in no violations being 

identified.  
 Educational videos have been completed and published on the department's website on 

appeal hearing procedures and how to properly classify a worker as an employee or an 
independent contractor.  

 The worker classification unit is fully staffed with a Spanish speaking investigator 
assisting as needed from the Labor Standards Bureau.  

 The department is currently working on two public service announcements regarding 
worker misclassification that will air in summer and fall of 2017.  

 The federal grant for worker misclassification ends in September; however, funds from 
the Program Integrity Fund will be used to continue misclassification investigations.  

 The new intentional misclassification law went into effect on October 2, 2016.  Since that 
time, there have been three referrals to the Field Audit Section for second offense 
misclassification.  

 With construction season in full swing, the majority of investigative resources are applied 
to construction work sites; however, there are sufficient resources to continue 
investigations of other industries when tips are received.   

 
Mr. Handrick thanked the Council for their work on the Agreed Bill last session which provides 
funding for the worker misclassification unit through the Program Integrity Fund.  
 
7. Update on Court Cases 
 
Ms. Knutson stated that the Supreme Court has not yet issued a decision in the  Lela M. Operton 

v. LIRC & Walgreen Co Illinois case.  The department filed a Petition for Review with the 
Wisconsin Supreme Court in the DWD v. LIRC, Valarie Beres & Mequon Jewish Campus, Inc.  
case. 
 
8. Update on Occupational Drug Testing 
 
U.S. House Resolution 42, which disapproves the U.S. Department of Labor (USDOL) 
regulation for occupational drug testing, was signed by the President on March 31, 2017.   
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9.  Various Administrative Rule Changes – Scope Statement 
 
The Council is requested to approve the scope statement revising administrative code chapters 
DWD 100 to 150 relating to the UI program and making minor and technical changes to these 
rules.  The scope statement also includes amending the wait time at appeal tribunal hearings to 
ten minutes for all parties, as requested by the Council during the last Agreed Bill cycle.  The 
department expects to have a draft of the rule to present to the Council later in the year.  
 
10. Update on Legislation 
 
Budget Bill (SB 30/AB 64) 
 
Mr. Rubsam stated there are no updates to provide on the Budget Bill at this time.   
  
Mobility Grant Study (AB 243) 
 
The Mobility Grant Study that was introduced in the Budget Bill has been removed from the 
Budget Bill and has been introduced as Assembly Bill 243 (AB 243).  AB 243 is similar to the 
Budget Bill version and will require the department to conduct a study to determine if grant 
money could be paid to encourage individuals to seek work in other locations throughout 
Wisconsin to possibly reduce unemployment.  If the mobility study finds it would be beneficial 
to pay individuals to seek work in other locations, money to pay those grants could not be taken 
from the Trust Fund or the Unemployment Insurance Division's federal administrative grant.  
 
Work Search Waiver (SB 83/AB 131) 
 
Mr. Rubsam informed the Council that USDOL contacted the department with an informal 
opinion that, if SB 83/AB 131 were adopted, Wisconsin law would not conform to federal 
requirements. The reason for this opinion is that federal statute requires claimants to actively 
seek work and a claimant cannot be waived from work search for their entire claim period.  
USDOL stated that the current administrative rule does conform to federal requirements. The 
current rule allows an eight week exemption from work search, which can be extended an 
additional four weeks, if the claimant is expected to be recalled to a job.  Mr. Rubsam asked 
USDOL if a claimant could receive a work search waiver for 16 or 20 weeks; however, no 
federal guidance was provided.   
 
Mr. Lump stated he has been receiving a lot of complaints, mostly in the Fox Valley area, that 
people applying for jobs do not show up for interviews, refuse the job or quit after a day or two 
of working.  Mr. Gotzler stated he has also received telephone calls similar to this.  Ms. Knutson 
encouraged employers to report these incidents to the department for follow-up as it could be 
determined as a failure to accept suitable work or as a quit and a claimant could lose benefits.  
Ms. Knutson will provide contact information for employers to report individuals.  
 
The department has contacted the authors of this bill informing them of USDOL's informal 
opinion.  The fiscal estimate indicates a cost of $3.17 million annually to the Trust Fund. 
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11. Department Proposals for Agreed Upon Bill Pending Action 
 
D17-07 Revision of Collections Statutes 
 
Mr. Rubsam stated the department is still conducting research to revise statutory language in 
response to an adverse court decision that was received and will present the changes at an 
upcoming meeting. 
 
D17-10 Amendments to Drug Testing Statutes 
 
Mr. Rubsam reported on a minor change to D17-10 that added an amendment that provides the 
General Purpose Revenue funds for drug-testing and treatment that are not used be transferred to 
the Program Integrity Fund at the end of the biennium.  
  
Ms. Knutson requested the Council discuss department proposals during caucus.  If any 
proposals are agreed upon, the department can send the proposal to the Legislative Reference 
Bureau for drafting.  
 
12. Management and Labor Proposals for Agreed Bill 
 
Ms. Knutson stated management and labor proposals are part of the agenda if the Council wishes 
to discuss proposals during caucus.  
 
13. Agreed Bill Timeline 
 
Ms. Knutson reviewed the timeline for the Agreed Bill schedule.  Council meetings have been 
scheduled for May and June, and tentative dates scheduled from July to December.  The 
department is urging the Council to complete work on the Agreed Bill for legislative introduction 
during fall session. If additional dates are needed in the summer or meetings need to be 
rescheduled, the department can poll the Council and make changes as necessary to keep the 
process moving forward.  Mr. Manley suggested the Council determine a deadline date for 
exchanging proposals to avoid any conflicts that may stall progress on the movement of the 
Agreed Bill.  Ms. Knutson stated that the department can also schedule additional meetings as 
necessary.  
 
14. Motion to Caucus 
 
Motion by Mr. Gotzler, second by Mr. Hayden to recess and go into closed session pursuant to 
Wis. Stat. §19.85(1)(ee), to deliberate agenda items at 10:30 a.m. All Council members voted 
"Aye" and the motion carried unanimously.  
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15. Report out of Caucus 
 
The Council reconvened at 1:30 p.m. Mr. Manley reported the Council has agreement on the 
following:  
 

 D17-02 – Fiscal Agent Joint and Several Liability 
 D17-04 – Ineligibility for Concealment of Holiday, Vacation, Termination, or Sick Pay 
 D17-05 – Ineligibility for Failure to Provide Information 
 D17-10 – Amendments to Drug Testing Statutes  
 Scope Statement associated with D17-09.  

 
 
Motion by Mr. Manley, second by Mr. Reihl to approve department proposals D17-02, D17-04, 
D17-05, D17-10 and the Scope Statement associated with D17-09. The motion carried 
unanimously.  
 
The Labor and Management members tentatively plan to exchange proposals at the May 
meeting. 
 
16. Agenda Items for May 18, 2017 
 
The department will conduct a poll of the Council members to determine an alternate date for the 
May meeting and also determine availability for the June and July meeting dates.  
 
17. Adjourn 
 
Motion by Mr. Lump, second by Mr. Manley to adjourn at 1:35 p.m.  The motion carried 
unanimously.  
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UI Reserve Fund Highlights 
May 11, 2017 

 
 

1) The Trust Fund ending cash balance on May 8, 2017, was $1,371,349,258. 
 

2) Year-to-date regular UI payments through May 6th decreased by $20,592,944, or 8.7%, 
to a total of $217,259,398 when compared to the same period one year ago. 
 

3) Benefits paid in the past 52 weeks compared to the same period a year ago declined 
$63.1 million or 11.7%. 
 
 52 weeks ending 5/6/17      $476,381,574 
 52 weeks ending 5/7/16      $539,480,592 
 

4) Calendar year tax receipts decreased 18.1%: 
 
1/1/2017 – 5/6/2017   $407,093,487 
1/1/2016 – 5/7/2016   $496,954,837 
Decrease    $89,861,350 

 
5) First quarter interest earned was $6,329,240.  The 2017 forecasted interest is $31.5 

million. The 2016 interest earned was $21.8 million. 
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HHiissttoorriiccaall  RRaatteess  
  

Years Schedule 

1990 Schedule B 

1991-1997 Schedule C 

1998-2003 Schedule D 

2004 Schedule C 

2005-2009 Schedule B 

2010 – 2015 Schedule A 

2016 Schedule B 

2017 Schedule C 
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Rate Table Schedule A Through Schedule D 

At least 
 But less  

than

 Under 

$500K
 $500K 

or over

 Under 

$500K
 $500K 

or over

 Under 

$500K
 $500K 

or over

 Under 

$500K
 $500K 

or over

0.27 0.70 0.05 0.10 0.00 0.05 0.00 0.05

10.00% 15.00% 0.27 0.70 0.25 0.30 0.22 0.25 0.12 0.15

9.50% 10.00% 0.45 1.05 0.40 0.50 0.37 0.40 0.27 0.30

9.00% 9.50% 0.53 1.23 0.50 0.65 0.47 0.50 0.37 0.40

8.50% 9.00% 0.92 1.42 0.85 0.95 0.75 0.80 0.65 0.70

8.00% 8.50% 1.09 1.59 1.00 1.15 0.90 1.00 0.80 0.90

7.50% 8.00% 1.26 1.76 1.10 1.30 1.00 1.15 0.90 1.05

7.00% 7.50% 1.47 1.97 1.30 1.50 1.20 1.35 1.10 1.25

6.50% 7.00% 1.83 2.23 1.60 1.80 1.45 1.65 1.35 1.55

6.00% 6.50% 2.18 2.58 1.95 2.15 1.80 2.00 1.70 1.90

5.50% 6.00% 2.62 3.02 2.40 2.55 2.20 2.40 2.10 2.30

5.00% 5.50% 3.06 3.46 2.80 2.95 2.60 2.80 2.50 2.70

4.50% 5.00% 3.40 3.90 3.20 3.35 3.00 3.20 2.90 3.10

4.00% 4.50% 3.84 4.34 3.60 3.70 3.40 3.55 3.30 3.45

3.50% 4.00% 4.28 4.78 4.10 4.15 3.85 4.00 3.75 3.90

0.00% 3.50% 4.77 5.27 4.65 4.70 4.40 4.55 4.30 4.45

LT 0 ‐1.00% 6.60 6.60 6.60 6.60 6.40 6.40 6.40 6.40

‐1.00% ‐2.00% 7.10 7.10 7.10 7.10 6.90 6.90 6.90 6.90

‐2.00% ‐3.00% 7.60 7.60 7.60 7.60 7.40 7.40 7.40 7.40

‐3.00% ‐4.00% 8.10 8.10 8.10 8.10 7.90 7.90 7.90 7.90

‐4.00% ‐5.00% 8.60 8.60 8.60 8.60 8.50 8.50 8.50 8.50

‐5.00% ‐6.00% 9.10 9.10 9.10 9.10 9.05 9.05 9.05 9.05

‐6.00% ‐7.00% 9.80 9.80 9.80 9.80 9.80 9.80 9.75 9.75

‐7.00% ‐8.00% 10.55 10.55 10.55 10.55 10.55 10.55 10.55 10.55

‐8.00% ‐9.00% 11.30 11.30 11.30 11.30 11.30 11.30 11.30 11.30

‐9.00% 12.00 12.00 12.00 12.00 12.00 12.00 12.00 12.00

Rates unaffected by schedule

New Employer 3.60 4.10 3.25 3.40 3.05 3.25 3.05 3.25

New Construction Rates Calculated Annually

Wisconsin Statute 108.18 Tax Table

Tax Rate % Tax Rate % Tax Rate %

SCHEDULE B

2016

SCHEDULE C

2017

SCHEDULE D

2018

SCHEDULE A

2015

Payroll 

Greater than 15%

Payroll 
RESERVE PERCENT Tax Rate %

Payroll Payroll 
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Rate Schedule Changes 
Effects of Schedule C to D 

 

Tax Rate

$ Change

Employers 

Under 

$500K

Employers 

$500K or 

over

Employers 

Under 

$500K

Employers 

$500K or 

over

Employers 

Under 

$500K

Employers 

$500K or 

over

Per Taxable 

Wage $14,000

0 0.05 0 0.05 0 0 -$              

0.22 0.25 0.12 0.15 (0.10) (0.10) (14)$              

0.37 0.40 0.27 0.30 (0.10) (0.10) (14)$              

0.47 0.50 0.37 0.40 (0.10) (0.10) (14)$              

0.75 0.80 0.65 0.70 (0.10) (0.10) (14)$              

0.90 1.00 0.80 0.90 (0.10) (0.10) (14)$              

1.00 1.15 0.90 1.05 (0.10) (0.10) (14)$              

1.20 1.35 1.10 1.25 (0.10) (0.10) (14)$              

1.45 1.65 1.35 1.55 (0.10) (0.10) (14)$              

1.80 2.00 1.70 1.90 (0.10) (0.10) (14)$              

2.20 2.40 2.10 2.30 (0.10) (0.10) (14)$              

2.60 2.80 2.50 2.70 (0.10) (0.10) (14)$              

3.00 3.20 2.90 3.10 (0.10) (0.10) (14)$              

3.40 3.55 3.30 3.45 (0.10) (0.10) (14)$              

3.85 4.00 3.75 3.90 (0.10) (0.10) (14)$              

4.40 4.55 4.30 4.45 (0.10) (0.10) (14)$              

OVERDRAWN
6.40 6.40 6.40 6.40 -          -          -                

6.90 6.90 6.90 6.90 -          -          -                

7.40 7.40 7.40 7.40 -          -          -                

7.90 7.90 7.90 7.90 -          -          -                

8.50 8.50 8.50 8.50 -          -          -                

9.05 9.05 9.05 9.05 -          -          -                

9.80 9.80 9.75 9.75 (0.05) (0.05) (7)$                

10.55 10.55 10.55 10.55 -          -                             ‐   

11.30 11.30 11.30 11.30 -          -                             ‐   

12.00 12.00 12.00 12.00 -          -                             ‐   

SCHEDULE D

Tax Rate % Tax Rate %
Tax Rate 

% Change

SCHEDULE C Schedule D Less Schedule C
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1 2 3 4 5 6

Tax Rate 2017 

Schedule C

Number of 

Employers

As of 4/25/2017

FY16 Payroll* 

($ Millions)

FY16 Payroll* 

Taxes Assessed 

Schedule C 

($ Millions)

FY16 Payroll* 

Taxes Assessed 

Schedule D 

($ Millions)

Tax Reduction 

(col 5-4) 

($ Millions)

0.00 % 10,530  $               229.3  $                     -   $                     -   $                  - 

0.22 % 18,114  $               982.9  $                  2.2  $                  1.2  $                 (1.0)

0.37 % 6,074  $               406.9  $                  1.5  $                  1.1  $                 (0.4)

0.47 % 6,511  $               571.1  $                  2.7  $                  2.1  $                 (0.6)

0.75 % 5,896  $               579.5  $                  4.3  $                  3.8  $                 (0.6)

0.90 % 6,109  $               645.6  $                  5.8  $                  5.2  $                 (0.6)

1.00 % 6,386  $               682.3  $                  6.8  $                  6.1  $                 (0.7)

1.20 % 5,223  $               605.1  $                  7.3  $                  6.7  $                 (0.6)

1.45 % 6,862  $               589.9  $                  8.6  $                  8.0  $                 (0.6)

1.80 % 4,022  $               440.9  $                  7.9  $                  7.5  $                 (0.4)

2.20 % 3,761  $               383.4  $                  8.4  $                  8.1  $                 (0.4)

2.60 % 3,529  $               320.9  $                  8.3  $                  8.0  $                 (0.3)

3.00 % 2,394  $               222.7  $                  6.7  $                  6.5  $                 (0.2)

3.05 % 24,655  $               468.2  $                14.3  $                14.3  $                  - 

3.40 % 2,002  $               193.3  $                  6.6  $                  6.4  $                 (0.2)

3.85 % 1,703  $               169.8  $                  6.5  $                  6.4  $                 (0.2)

4.40 % 5,828  $               455.0  $                20.0  $                19.6  $                 (0.4)

6.40 % 1,609  $               116.9  $                  7.5  $                  7.5  $                  - 

6.90 % 924  $                79.2  $                  5.5  $                  5.5  $                  - 

7.40 % 400  $                39.7  $                  2.9  $                  2.9  $                  - 

7.90 % 385  $                39.0  $                  3.1  $                  3.1  $                  - 

8.50 % 996  $                61.2  $                  5.2  $                  5.2  $                  - 

9.05 % 537  $                43.7  $                  4.0  $                  4.0  $                  - 

9.80 % 272  $                24.3  $                  2.4  $                  2.4  $                  - 

10.55 % 268  $                26.1  $                  2.8  $                  2.8  $                  - 

11.30 % 738  $                51.8  $                  5.8  $                  5.8  $                  - 

12.00 % 3,025  $               216.8  $                26.0  $                26.0  $                  - 

Seasonal Solvency 18  $                  1.4  $                  0.1  $                  0.1  $                  - 

Total Small 128,771  $            8,646.8  $               183.1  $               175.9  $                 (7.2)

* FY16 Payroll is 3rd and 4th Quarter 2015 and 1st and 2nd Quarter 2016.

**Schedule D projection is restated 2017 tax rates holding everything else constant.

New Employer Rates (New Employer Rates do not change from C to D).

Small Employers
(Less than $500K Taxable Payroll)

Hypothetical Comparison Schedule C to Schedule D**
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1 2 3 4 5 6

Total Tax Rate 

Schedule C

Number of 

Employers

FY16 Payroll* 

($ Millions)

FY16 Payroll* 

Taxes Assessed 

Schedule C 

($ Millions)

FY16 Payroll* 

Taxes Assessed 

Schedule D 

($ Millions)

Tax Reduction 

(col 5-4) 

($ Millions)

0.05 % 31  $                25.6  $                     -   $                     -   $                  - 

0.25 % 277  $               382.4  $                  1.0  $                  0.6  $                 (0.4)

0.40 % 207  $               327.8  $                  1.3  $                  1.0  $                 (0.3)

0.50 % 497  $               888.5  $                  4.4  $                  3.6  $                 (0.9)

0.80 % 595  $            1,047.0  $                  8.4  $                  7.3  $                 (1.0)

1.00 % 939  $            2,312.8  $                23.1  $                20.8  $                 (2.3)

1.15 % 1,212  $            3,405.5  $                39.2  $                35.8  $                 (3.4)

1.35 % 1,266  $            3,761.9  $                50.8  $                47.0  $                 (3.8)

1.65 % 1,056  $            3,436.0  $                56.7  $                53.3  $                 (3.4)

2.00 % 788  $            1,746.1  $                34.9  $                33.2  $                 (1.7)

2.40 % 538  $            1,020.4  $                24.5  $                23.5  $                 (1.0)

2.80 % 444  $               976.9  $                27.4  $                26.4  $                 (1.0)

3.20 % 267  $               464.0  $                14.8  $                14.4  $                 (0.5)

3.25 % 183  $               285.4  $                  9.3  $                  9.3  $                  - 

3.55 % 193  $               398.2  $                14.1  $                13.7  $                 (0.4)

4.00 % 146  $               319.7  $                12.8  $                12.5  $                 (0.3)

4.55 % 475  $            1,042.2  $                47.4  $                46.4  $                 (1.0)

6.40 % 69  $               136.1  $                  8.7  $                  8.7  $                  - 

6.90 % 64  $               111.2  $                  7.7  $                  7.7  $                  - 

7.40 % 30  $               109.8  $                  8.1  $                  8.1  $                  - 

7.90 % 39  $               110.2  $                  8.7  $                  8.7  $                  - 

8.50 % 28  $                33.4  $                  2.8  $                  2.8  $                  - 

9.05 % 41  $                79.1  $                  7.2  $                  7.2  $                  - 

9.80 % 25  $                24.6  $                  2.4  $                  2.4  $                  - 

10.55 % 23  $                34.3  $                  3.6  $                  3.6  $                  - 

11.30 % 32  $                46.3  $                  5.2  $                  5.2  $                  - 

12.00 % 157  $               275.2  $                33.0  $                33.0  $                  - 

Seasonal Solvency 1  $                  0.7  $                  0.0  $                  0.0  $                  - 

Total Large 9,623  $          22,801.5  $               457.7  $               436.1  $               (21.5)

* FY16 Payroll is 3rd and 4th Quarter 2015 and 1st and 2nd Quarter 2016.

**Schedule D projection is restated 2017 tax rates holding everything else constant.

 New Employer Rates (New Employer Rates do not change from C to D).

Large Employers

Hypothetical Comparison Schedule C to Schedule D**

($500K or More Taxable Payroll)
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To:  Unemployment Insurance Advisory Council 

From:  Andy Rubsam 

CC:  Janell Knutson, Chair 

Date:  May 11, 2017 

Re:  Operton v. Labor & Indus. Review Comm’n, 2017 WI 46. (Decision issued May 4, 2017.) 

 The employee worked as a cashier.  The employer’s policy is that cash-handling incidents 

resulting in shortages would result in discipline.  The employee was aware of the policy.  The 

employee made several small cash-handling errors.  The employee was required to check 

customer ID for any credit card transaction for $50.  The last incident involved a $399.27 charge 

on a stolen credit card due to the employee failing to check the customer’s ID.  The employee 

was fired for the cash handling errors.   

 The Department determined that the employee was discharged for misconduct.  The 

appeal tribunal determined that the employee was discharged for substantial fault, not 

misconduct.  LIRC affirmed the appeal tribunal decision that the employee was discharged for 

substantial fault.  The Circuit Court affirmed LIRC’s decision that the employee was discharged 

for substantial fault.   

 The Court of Appeals, using the de novo review standard, reversed LIRC’s decision.  The 

Court of Appeals noted that there “is no dispute that Operton had the ability and skill to do her 

job as Operton correctly performed 80,000 cash transactions, meaning she correctly performed 

99.9% of her cash handling transactions.”   

 The Supreme Court affirmed the Court of Appeals and reversed LIRC’s decision.  Chief 

Justice Roggensack’s decision states:  “the level of deference we afford LIRC is inconsequential 

as LIRC did not provide an articulated interpretation of Wis. Stat. § 108.04 in denying Operton 

unemployment benefits.”  Majority Decision, ¶ 23.  The Supreme Court held that “the 

[substantial fault] statute does not state whether there is a limitation on the number of 
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inadvertent errors an employee may commit before the employee’s errors are no longer 

inadvertent.  However, we need not determine if a numerical limit exists.  Under the facts of 

this case, it suffices to interpret the statute to mean that multiple inadvertent errors, even if the 

employee has been warned about the errors, does not necessarily constitute substantial fault.”  

Majority Decision, ¶ 46 (emphasis added). 

 The facts of this case, such as “the length of Operton’s employment, the number of 

transactions Operton handled throughout her employment, and the variety of the errors she 

committed compels the conclusion that she was not terminated from Walgreens for substantial 

fault.  While all of the errors fell within the same general cash-handling duties of her 

employment, the errors were, nevertheless, inadvertent.”  Majority Decision, ¶ 53. 

 Justice Abrahamson’s concurrence stated that LIRC was due no deference in this case.  

Justice Abrahmson also criticizes the majority’s decision:  “According to this text [of the 

statute], the ‘inadvertent errors’ analysis contains no numerical limits.”  Abrahamson 

Concurrence, ¶ 66 (emphasis added).  Justice Ann Walsh Bradley joined this concurrence. 

 Justice Ziegler concurred and stated:  “While the subject of agency deference may 

currently be a ‘hot button’ issue, the law in Wisconsin on the subject is well-established….I 

would want to see the issue set forth, briefed, and argued before expressing an opinion on the 

merits of such a change [to the deference standard].”  Ziegler Concurrence, ¶ 71. 

 Justice Rebecca Bradley’s concurrence described the history of agency deference in 

Wisconsin law.  “But when the legislature delegates broad authority to an executive agency, 

which in turn interprets and enforces that delegated authority, the judiciary risks the liberty of all 

citizens if it abdicates its constitutional responsibility to check executive interpretations of the 

law.”  Bradley Concurrence, ¶ 80.  Justices Gableman and Kelley joined this concurrence. 
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UIAC Proposal Tracking - 2017 
 
 

No. 
 

Department Proposal Title/Description 
 
Presented to 

UIAC 

 
Action 

 
D17-01 

 
Assessment for Employers that Fail to Comply with 
Adjudication Request 
 

 
1-19-17 
2-16-17 Revised 

 

 
D17-02 

 

 
Fiscal Agent Joint and Several Liability 
 

 
1-19-17 

 
Approved 
4-20-17 

 
D17-03 

 

 
Assessment for Failure to Produce Records 

 
1-19-17 

 
 

 
D17-04 

 

 
Ineligibility for Concealment of Holiday, Vacation, 
Termination, or Sick Pay 
 

 
1-19-17 

 
Approved 
4-20-17 

 
D17-05 

 

 
Ineligibility for Failure to Provide Information 

 
1-19-17 

 
Approved 
4-20-17 

 
D17-06 

 

 
Standard of Proof in Unemployment Insurance Law Cases 
 

 
1-19-17 
2-16-17 Fiscal 

 

 
D17-07 

 

 
Revision of Collections Statutes 

 
1-19-17 

 
 

 
D17-08 

 
Various Minor and Technical Changes 

1-19-17 
2-16-17 Fiscal 
3-16-17 Revised 

 

 
D17-09 

 

 
Various Administrative Rule Changes 

 
1-19-17 

 
Approved 
3-16-17 

 
D17-10 

 

 
Amendments to Drug Testing Statutes 

 
3-16-17 
4-20-17 Revised 

 
Approved 
4-20-17 
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No. 
 

Management Proposal Title/Description 
 
Presented to 

UIAC 

 
Action 

 
M17-01 

 
 

 
 
 

 

 
M17-02 

 

 
 

 
 

 
 

 
M17-03 

 

 
 

 
 

 
 

 
M17-04 

 

 
 

 
 

 
 

 
M17-05 

 

 
 

 
 

 
 

 
M17-06 

 

 
 

 
 
 

 

 
M17-07 

 

 
 

 
 

 
 

 
M17-08 

 
 

 
 
 

 

 
M17-09 

 

 
 

 
 

 
 
 

 
M17-10 
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No. 
 

Labor Proposal Title/Description 
 
Presented to 

UIAC 

 
Action 

 
L17-01 

 
 

 
 
 

 

 
L17-02 

 

 
 

 
 

 
 

 
L17-03 

 

 
 

 
 

 
 

 
L17-04 

 

 
 

 
 

 
 

 
L17-05 

 

 
 

 
 

 
 

 
L17-06 

 

 
 

 
 
 

 

 
L17-07 

 

 
 

 
 

 
 

 
L17-08 

 
 

 
 
 

 

 
L17-09 

 

 
 

 
 

 
 
 

 
L17-10 

 

 
 

 
 
 

 
 
 

 



Unemployment Insurance Advisory Council 
Tentative Schedule 

2017 
 

 
 

 
May 11, 2017  Re-Scheduled Meeting of the Advisory Council 

Discussion of Labor & Management Law Change 
Proposals.  Discussion of Agreed Upon Bill 
 

May 23, 2017    Additional Meeting of the Advisory Council 
     Discussion of Labor & Management Law Change 
     Proposals.  Discussion of Agreed Upon Bill 
 
 
June 15, 2017  Scheduled Meeting of the Advisory Council 

Final Draft Review Agreed Upon Bill 
 
 
July 18, 2017    TBD 
 
 
August 17, 2017   TBD  
 
 
September 15, 2017   TBD 
 
 
October 19, 2017   TBD 
 
 
November 16, 2017   TBD 
 
 
December 21, 2017   TBD 



2017-2018 Legislative Session Schedule 

January 3, 2017 2017 Inauguration 

January 10, 2017 Floorperiod  

January 17 to 19, 2017  Floorperiod  

February 7 and 9, 2017  Floorperiod  

March 7 to 9, 2017  Floorperiod  

March 28 to April 6, 2017  Floorperiod  

 April 20, 2017  Bills sent to Governor  

May 2 to 11, 2017  Floorperiod  

June 6 to 30, 2017, OR budget passage  Floorperiod  

 August 3, 2017  Nonbudget Bills sent to Governor  

 August 3, 2017 (or later)  Budget Bill sent to Governor  

September 12 to 21, 2017  Floorperiod  

October 10 to October 12, 2017  Floorperiod  

October 31 to November 9, 2017  Floorperiod  

 December 7, 2017  Bills sent to Governor  

January 16 to 25, 2018  Floorperiod  

February 13 to 22, 2018  Floorperiod  

March 13 to 22, 2018 Last general-business Floorperiod 

 April 12, 2018 Bills sent to Governor 

April 17 to 19, 2018 Limited-business Floorperiod 

 April 26, 2018 Bills sent to Governor 

May 8 and 9, 2018 Veto Review Floorperiod 

March 23, 2018 to January 7, 2019 Interim, committee work 

 May 23, 2018 Bills sent to Governor 

January 7, 2019 2019 Inauguration 
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